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OPINION
GRABER, Circuit Judge:

The defendant in this case was entitled to the return of a
parcel of forfeited real property but, because the government
had sold the property, the monetary equivalent had to be
restored to him instead. We are called on to decide what date
should be used for the substitute valuation. We agree with the
district court that the appropriate yardstick is the property’s
value when the government sold it and that, because on that
date the debt attributable to the property exceeded the defen-
dant’s equity in it, the government owes no damages.

FACTS AND PROCEDURAL HISTORY

Defendant Pierre Clifton Marshall and his wife bought a
house on Arminta Street, Canoga Park, California, in 1990,
with title being taken in the names of Marshall’s wife and his
mother. The purchase price was $287,000, of which $247,000
was financed.
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Marshall was arrested in 1992 for distribution of heroin. At
the time of the arrest, police searched Marshall’s house on
Arminta Street and found growing marijuana plants. At the
same time, three automobiles belonging to Marshall were
seized.

Immediately following the arrest, the two banks holding
deeds of trust on the Arminta property stopped receiving pay-
ments on their secured loans. The government entered into an
agreement with the two lenders. The government agreed to
pay the entire unpaid principal on the loans, plus interest,
upon a final judgment of forfeiture.

The government then commenced a civil forfeiture action
against the Arminta property and obtained a default judgment
of forfeiture. As it had agreed to do, the government paid
$242,829.54 to the bank holding the first trust deed, plus
$53,004.04 to the holder of the second trust deed. Thus, the
government paid a total of $295,833.63 to clear the title on
the Arminta property.

In 1995, the government sold the Arminta property for
$155,000. Shortly thereafter, Marshall filed a Rule 41(e)
motion," requesting the return of (1) the Arminta property, (2)

'Before December 1, 2002, Federal Rule of Criminal Procedure 41(e)
provided:

A person aggrieved by an unlawful search and seizure or by
the deprivation of property may move the district court for the
district in which the property was seized for the return of the
property on the ground that such person is entitled to lawful pos-
session of the property. The court shall receive evidence on any
issue of fact necessary to the decision of the motion. If the
motion is granted, the property shall be returned to the movant,
although reasonable conditions may be imposed to protect access
and use of the property in subsequent proceedings. If a motion for
return of property is made or comes on for hearing in the district
of trial after an indictment or information is filed, it shall be
treated also as a motion to suppress under Rule 12.
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another parcel of real estate known as the Whitestag property,
and (3) the three vehicles.

In 1999, we decided United State v. Marolf, 173 F.3d 1213
(9th Cir. 1999). Marolf held that, when the government fails
to give notice of forfeiture proceedings, and the time for com-
mencing such proceedings has expired, the claimant is enti-
tled to recover the seized property or, if the property has been
sold, a sum equal to the value of the property wrongfully for-
feited. Id. at 1220. In response to Marshall’s Rule 41(e)
motion, the government conceded before the district court that
it had violated Marshall’s due process rights under Marolf and
that Marshall was entitled to any equity he held in the
Arminta property.

The district court held a hearing. The court denied Mar-
shall’s motion with respect to the vehicles on the ground that
the vehicles were seized by a local law enforcement authority
and that the federal government did not have possession or
control over them. The court rejected Marshall’s claim as to
the Whitestag property, because the government had not
seized it.

On December 1, 2002, Rule 41 was amended, and the provision regarding
motions for return of property was moved to Rule 41(g), which reads:

A person aggrieved by an unlawful search and seizure of prop-
erty or by the deprivation of property may move for the proper-
ty’s return. The motion must be filed in the district where the
property was seized. The court must receive evidence on any fac-
tual issue necessary to decide the motion. If it grants the motion,
the court must return the property to the movant, but may impose
reasonable conditions to protect access to the property and its use
in later proceedings.

Those changes to Rule 41 do not alter our analysis. We refer to Marshall’s
claim as a “41(e)” claim, because that is what it was at the time it was
made.
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As to the Arminta property, the district court agreed that
Marshall had a valid Rule 41(e) claim and that the property
should be returned. Because that was impossible, Marshall
was entitled to the value of what was taken from him improp-
erly. The district court rejected Marshall’s argument that the
valuation date should be the date of seizure; using that date
would be tantamount to compensating him for the deprecia-
tion of the property due to a declining market, which is not
permitted under Rule 41(e).” The district court also rejected
the government’s argument that the date of valuation should
be the date of forfeiture. The court reasoned that the inquiry
is focused on the return of property, not the original depriva-
tion.

The district court concluded that the proper date of valua-
tion is the date on which the Arminta property was sold. Next,
the district court noted that the government had sold the prop-
erty for $155,000, which it found was prima facie evidence of
the property’s fair market value. The debt attributable to the
Arminta property on the date of sale was $247,861.37, which
far exceeded Marshall’s equity. Consequently, the court held
that Marshall is not entitled to any compensation from the
government.

Marshall timely appealed from the resulting final judgment.
STANDARDS OF REVIEW
We review de novo a district court’s denial of a motion for

return of property. Marolf, 173 F.3d at 1216. The district
court’s findings of fact are reviewed for clear error. Id.

2Evidence of the Arminta property’s decline in value was established by
a series of three appraisals: (1) In April 1992, it was appraised at
$286,000; (2) on June 8, 1993, it was appraised at $230,000; and (3) on
August 31, 1994, it was appraised at $200,000.
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DISCUSSION

A. Marshall is not entitled to damages from the
government’s wrongful forfeiture of the Arminta
property.

Marshall makes two main arguments relating to the
Arminta property: (1) that the district court erred in determin-
ing the proper date of valuation; and (2) that the *“just com-
pensation” due an individual whose property is taken for
public use entitles him to be “put in as good a position pecu-
niarily as if his property had not been taken.”

1. Date of Valuation

The district court’s factual findings that the total debt
attributable to the Arminta property was $247,861.37 at the
time of sale, that the sale price of $155,000 represented the
extant fair market value, and that Marshall had only “negative
equity” (i.e., he owed more on the property than it was worth)
are supported in the record. In the face of those facts, we are
left to consider the district court’s conclusion that Marshall is
not entitled to damages. We agree with the court’s reasoning.

[1] Once the government was no longer in a position to
return the Arminta property itself, it was obliged to give Mar-
shall the value of the property seized. Because Marshall owed
more than the equity he held, and because the government
paid Marshall’s debt attributable to the seized property, the
government did not deprive him of any value. In fact, Mar-
shall received a financial benefit (albeit unsought and under-
standably unappreciated) by being relieved of the two
mortgages.

[2] Marshall’s argument that the date of seizure is the
proper date on which to value the property is unpersuasive.
Marshall retained title to his seized property until the moment
of the forfeiture. After forfeiture, the vesting of title in the
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government can “relate back” to the commission of the act
giving rise to the forfeiture. The Supreme Court has stated
this general rule:

If the Government wins a judgment of forfeiture
under the common-law rule—which applied to
common-law forfeitures and to forfeitures under stat-
utes without specific relation back provisions—the
vesting of its title in the property relates back to the
moment when the property became forfeitable. Until
the Government does win such a judgment, however,
someone else owns the property.

United States v. 92 Buena Vista Ave., 507 U.S. 111, 127
(1993) (emphasis added).

In this case, that “someone else” continued to be Marshall.
And, had the property not been sold, it would have been
returned to him at its depreciated value.®

Only on the date of sale did the government lose the ability
to return the property itself. For that reason, the value on the
date of sale was the proper measure of the substitution of
money for return of the property.

In short, we agree with the district court that the date on
which title to the Arminta property passed from the govern-
ment’s hands is the proper date of valuation. More was owed
on that date than the property was worth, and the government
paid what was owed, so Marshall is not entitled to damages.

®Marshall does not argue that any of the depreciation resulted from
wrongful acts on the part of the government. Accordingly, we need not
and do not decide what effect, if any, such a demonstration would have.
As far as this record shows, general market conditions caused the decline
in value of the Arminta property.
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2. Just Compensation

[3] Marshall argues in the alternative that he is entitled to
“just compensation” under the Fifth Amendment, because the
government’s seizure and subsequent forfeiture constituted a
“taking for public use.” However, he brought only a Rule
41(e) motion, not a takings claim. Therefore, this argument is
not cognizable on appeal.

B. Marshall is not entitled to the return of his vehicles or
the Whitestag property.

1. The Vehicles

Three vehicles were seized at the time of Marshall’s arrest.
Declarations in the record show that all three vehicles were
seized by officers of the San Fernando Police Department
(“SFPD”). According to Marshall, however, the SFPD offi-
cers who seized the vehicles were acting pursuant to federal
authorization. The SFPD participated in the search that led to
the seizure as part of a “drug task force” that included both
federal and local law enforcement agencies.

[4] We have held that Rule 41(e) “clearly relates to federal
searches leading to federal prosecutions and extends in its fur-
thest reach to searches conducted by state law enforcement
agencies with direct federal authorization.” United States v.
Huffhines, 986 F.2d 306, 308 (9th Cir. 1993). However, the
district court found, as a factual matter, that there was not a
“federal authorization or an agency relationship between fed-
eral and state authorities. Instead, this was a joint task force.”
The task force was a collaboration, in the course of which the
cars were seized by the SFPD alone. Those findings are not
clearly erroneous.

On this record, in other words, the SFPD was working with
federal authorities, rather than for them. Because the vehicles
were never in federal possession or control, and because the
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state was not acting under direct federal authorization, the dis-
trict court did not err.

2. The Whitestag property
[5] The district court found that the federal government

never actually seized, forfeited, or physically pos-
sessed Whitestag. Marshall’s theory is that the gov-
ernment seized an unrecorded quitclaim deed and a
recorded second deed of trust, preventing him from
proving his ownership interest in the property.

Marshall essentially claims that his property was
“taken” by the government. Even if the govern-
ment’s action interfered with Marshall’s enjoyment
and use of the property so as to amount to a taking,
... [a]n interference that amounts to a taking does
not give the government possession so that the prop-
erty can be returned in a Rule 41(e) motion. If there
was a taking or a tort, Marshall has a remedy
through either the Fifth Amendment or the Federal
Tort Claims Act. But the government cannot be
forced to return property that it never possessed. See
United States v. Solis, 108 F.3d 722, 722-23 (7th Cir.
1997); United States v. Huffhines, 986 F.2d 306,
306-09 (9th Cir. 1993). Therefore, as a matter of
law, Marshall’s motion for a return of the Whitestag
property is not proper under Rule 41(e) insofar as the
government never possessed Whitestag.

We agree.

AFFIRMED.



